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Introduction/Overview 
 
The Cultural Property Export and Import Act (Canada)1 contains provisions to encourage the 
acquisition of national treasures (cultural property) by institutions and public authorities within 
Canada which are best able to preserve and exhibit them to the public.  At a high level, the 
provisions include the “designation” of those institutions or public authorities authorized to 
receive gifts of cultural property, and the creation of the Canadian Cultural Property Export 
Review Board (the “Review Board”) which is tasked with the “certification” of cultural properties 
that meet the desired criteria.  The scheme of the Cultural Property Act is supported by 
provisions of the Income Tax Act (Canada)2 which provide for enhanced income tax incentives 
for donors of such cultural properties.  These generally include relief from taxation of any capital 
gain arising on the disposition of the property, and a charitable donation receipt for the fair 
market value of the property.  For purposes of calculating the income tax benefits, at the time 
that the Review Board certifies that a property meets the criteria, it also determines the fair 
market value thereof, which is deemed to be the fair market value for purposes of the Tax Act.  
Together, the provisions of the Cultural Property Act and the Tax Act provide strong incentives 
for the gifting of cultural property to museums and art galleries, allowing such organizations, 
which are frequently short of acquisition funds, to increase and enrich their collections. 
 
This paper will:  
 

(I) review the provisions of the Cultural Property Act set out above in detail, in order 
to promote an understanding of the mechanisms, requirements and restrictions; 

 
(II) examine the application process for certified cultural property in order to provide 

an overview of the process and the appeal rights thereunder; 
 
(III) review the applicable provisions of the Tax Act and the benefits provided to 

donors and vendors thereby; and  
 
(IV) review some of the current challenges and issues relating to the scheme. 

 

                                                 
* The author wishes to acknowledge, with thanks, Danielle Goyer, articling student-at-law, for her assistance in 
preparation of this article. 
 
1 R.S.C. 1985, c. C-51 (herein the “Cultural Property Act”). 
 
2 R.S.C. 1985 (5th Supp.), c.1 (herein the “Tax Act”). 
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I Cultural Property Act 
 
As regards the gifting of cultural property, the Cultural Property Act prescribes several key 
regulatory processes: 
 
(1) designation of those institutions and public authorities which may receive cultural 

property; 
(2) creation of the Review Board; 
(3) certification criteria to be used to certify cultural properties; and 
(4) determination of the value of certified cultural properties for purposes of tax incentives. 
 
Each of these regulatory processes will be discussed below. 
 
(1) Designation of Recipients of Cultural Property 
 
Under the scheme of the Cultural Property Act, the recipient of cultural property must be 
designated as a qualified recipient.  The Cultural Property Act provides for designation by the 
Minister of Canadian Heritage of “any institution or public authority indefinitely or for a period of 
time, and generally or for a specified purpose”.3  Generally, institutions must be publicly owned 
and operated solely for the benefit of the public, must be established for educational or cultural 
purposes and must conserve the objects and exhibit them or otherwise make them available to 
the public.4  Public authorities can be Her Majesty in right of Canada or a province or an agent 
thereof, a municipality or a municipal or public body or a corporation performing a function or 
duty of or on behalf of a government in Canada.5 The ability of the Minister to designate 
institutions or public authorities either generally or for a specified purpose is manifested in two 
different designation categories, being Category A and Category B designations.6 
 
(a) Category A Designation 
 
An organization with Category A Designation must have as its primary mandate the collection, 
preservation and exhibition of certain classes of cultural property.7  “Category A” Designation is 
granted for an indefinite period of time and applies to the acquisition of any object that falls 
within the collecting mandate of the institution or public authority as defined at the time of 
designation.  An organization would generally apply for Category A Designation if it is a well-

                                                 
3 Subsection 32(2) of the Cultural Property Act.  A list of the designated institutions and public authorities can be 
found at www.pch.gc.ca/pgm/bcm-mcp/desgntn/index-eng.cfm#a2. 
 
4 See definition of “institution” in section 2 of the Cultural Property Act. 
 
5 See definition of “public authority” in section 2 of the Cultural Property Act. 
 
6 Canadian Heritage has published “Information and Procedures” for the Designation of Institutions and Public 
Authorities, which can be found at www.pch.gc.ca/pgm/bcm-mcp/publctn/desgntn-eng.pdf 
 
7 The acceptable classes of cultural property are set out in, but not limited to, the Canadian Cultural Property Export 
Control List, consisting of the following groups of properties:  Group I: Objects Recovered from the Soil or Waters 
of Canada; Group II:  Objects of Ethnographic Material Culture; Group III:  Military Objects; Group IV:  Objects of 
Applied and Decorative Art; Group V:  Objects of Fine Art; Group VI:  Scientific or Technological Objects; Group 
VII:  Textual Records, Graphic Records and Sound Recordings; and Group VIII:  Musical Instruments. 
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established custodial institution with exhibition and storage facilities and professional staff 
appropriate to the size and nature of the collection in place.   
 
Generally, such an organization must have been in operation for at least one year, must meet 
the legal requirements for designation, must be open to the public on a regular basis throughout 
the year, must actively acquire cultural properties and have appropriate policies for the 
management, exhibition, conservation, acquisition and de-accessioning of their collection, and 
must maintain standards essential for the preservation of cultural properties such as 
temperature and humidity, security and fire safety, and disaster and emergency planning. 
 
An organization which does not have as its primary mandate the collection of cultural property, 
such as a university, may still apply to have a portion thereof, such as its art gallery component 
including exhibition and storage areas, granted Category A Designation.  Category A 
Designation may be granted whether or not the portion seeking designation has its own 
separate legal identity.  In such a case, only the relevant portion and not the whole organization 
would receive the Category A Designation.  It should also be noted that an organization’s 
Category A Designation applies only to those classes of objects that are directly linked to the 
collecting mandate of the organization.  For example, if an art gallery had a Category A 
Designation granted for its collection of fine art, the Category A Designation would not extend to 
the acquisition of military objects.  If the gallery wished to accept a gift of military objects which 
were to be certified cultural property, it would be necessary for the gallery to also seek Category 
B Designation for the specific acquisition of those objects. 
 
(b) Category B Designation 
 
“Category B” Designation relates exclusively to the acquisition of a specific object or collection, 
and not to any other object which may be offered in the future.  An application for Category B 
Designation may only be made when a specific acquisition is in view and a preliminary 
agreement has been established between the organization and the donor or vendor.  An 
organization would generally apply for Category B Designation if it does not meet all of the 
requirements for Category A Designation, including where it has been more recently established 
and is working on, but cannot currently satisfy, all of the requirements for Category A 
Designation.  While Category B Designation may be granted where all of the requirements for 
Category A Designation cannot be met, an organization seeking Category B Designation must 
still have been in operation for a minimum of one year, and must demonstrate that it has 
appropriate professional expertise and technical measures in place to ensure preservation of 
the cultural property for which the designation is being sought.  Particular emphasis will be 
placed on where the cultural property will be exhibited and stored, and how it will be protected 
and preserved.  
 
(c) Rules for Designated Organizations 
 
A designated institution or public authority must inform the appropriate authorities of any 
significant changes that take place to the legal, collections, management, employee and/or 
environmental status subsequent to designation being granted.  Where an organization changes 
its physical location or acquires or constructs new facilities, a new application for designation is 
generally required in order to ensure that environmental controls are at least as satisfactory as 
those in place when designation was originally granted.  Designated institutions or public 
authorities are also subject to periodic review and, where it comes to the attention of the 
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Minister that the standards which were in place at the time of designation are not being 
maintained, designation may be reviewed and revoked.8 

 
There is an incentive for recipient institutions and public authorities to retain cultural property 
that they acquire for a minimum of ten years.  The government, because it is providing tax relief 
to donors of cultural properties, has an interest in having the recipients thereof hold the cultural 
property as part of a collection for the benefit of the public.  Where an institution or public 
authority disposes of certified cultural property within ten years of the date of the certificate 
being issued by the Review Board, the institution or public authority is subject to a special tax 
equal to 30% of the fair market value of the property at the time of the disposition, unless the 
disposition is made to another designated institution or public authority. 9 
 
(2) Creation of the Review Board 
 
The Cultural Property Act establishes the Review Board10 consisting of a Chairperson and not 
more than nine other members who are all residents of Canada appointed by the Governor in 
Council on the recommendation of the Minister, as follows: 
 

(a) the Chairperson and one other member are to be chosen generally from the 
public; 

 
(b) up to four other members are to be chosen from those individuals who are or 

have been officers, members or employees of art galleries, museums, archives, 
libraries or other collecting institutions in Canada; and 

 
(c) up to four other members are to be chosen from those individuals who are or 

have been dealers in or collectors of art, antiques or other objects that form part 
of the national heritage.11 

 
In addition to other duties set out in the Cultural Property Act, the Review Board makes 
determinations involving what objects will be certified cultural properties, and what the fair 
market value of those properties will be for the purposes of calculating tax benefits available to 
donors or vendors of such properties to designated organizations.12 
 

                                                 
8 Subsection 32(3) of the Cultural Property Act. 
 
9 Section 207.3 of the Tax Act. 
 
10 Subsection 18(1) of the Cultural Property Act. 
 
11 Subsection 18(2) of the Cultural Property Act. 
 
12 Subsection 20(c) of the Cultural Property Act provides that the Review Board shall, on request pursuant to section 
32 of the Cultural Property Act, make determinations that an object meets the criteria set out in paragraphs 29(3)(b) 
and (c) of the Cultural Property Act for the purposes of the following provisions of the Tax Act:  subparagraph 
39(1)(a)(i.1) [capital gains and losses], paragraph 110.1(1)(c) [deduction for gifts by corporations], the definition of 
“total cultural gifts” in subsection 118.1(1) [permitting a deduction for gifts made by individuals] and subsection 
118.1(10) [which deems the fair market value of object for tax purposes to be the value determined by the Review 
Board]. 
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The Review Board is given broad authority to determine where and when it will meet,13 to 
decide whether it will obtain advice and assistance from any person with professional, technical 
or other expertise,14 and to make rules for the conduct of its proceedings and the performance 
of its duties and functions under the Cultural Property Act.15 
 
(3) Certification of Properties as Cultural Properties 
 
As set out above, the Review Board makes determinations involving which objects will be 
certified cultural properties for purposes of the tax benefit mechanisms in the Tax Act.  In order 
to be certified cultural property, the Review Board must determine that the object meets certain 
criteria set out in the Cultural Property Act,16 namely that the property must: 
 

(a) be of outstanding significance by reason of its close association with Canadian 
history or national life, its aesthetic qualities, or its value to the study of the arts or 
sciences and 

 
(b) be of such a degree of national importance that its loss to Canada would significantly 

diminish the national heritage. 
 

In order to establish “outstanding significance and national importance” (“OSNI”), the application 
process requires that the applicant submit an OSNI certificate, which must be prepared by the 
appropriate curator, archivist or librarian within the designated institution or public authority.  
Applicants are asked to specifically identify which of the criteria set out in (a) for “outstanding 
significance” are met by the object (for example, close association with Canadian national life, 
or value to the study of the sciences).  In addition, applicants must demonstrate “national 
importance” and relevance to the national heritage, which includes local, regional and provincial 
factors.  Note that the property does not have to be of Canadian origin.  Significant guidance in 
preparation of an OSNI certificate can be obtained from materials published by Canadian 
Heritage.17 
 
If the Review Board is satisfied that OSNI has been demonstrated, then they will issue a 
Cultural Property Income Tax Certificate (a “Certificate”)18 which can be used by a vendor or a 
donor to claim the enhanced tax incentives available in respect of certified cultural property.  If 
after reviewing an application, the Review Board determines that a Certificate will not be 

                                                 
13 Subsection 21(2) of the Cultural Property Act. 
 
14 Subsection 22(1) of the Cultural Property Act. 
 
15 Sections 24 to 28, inclusive, of the Cultural Property Act. 
 
16 Subsection 32(1) of the Cultural Property Act sets out the requirement that the Review Board make such 
determinations, and that the criteria which must be met are those set out in paragraphs 29(3)(b) and (c), as elaborated 
on in paragraphs 11(1)(a) and (b) of the Cultural Property Act. 
 
17 See “Certification of Cultural Property for Income Tax Purposes by the Canadian Cultural Property Export 
Review Board – Application Guide and Supplementary Information, located at www.pch.gc.ca/pgm/bcm-
mcp/pol/abc-ccp-eng.pdf (herein “Application Guide”), Section 6: Outstanding Significance and National 
Importance (OSNI). 
 
18 See Footnote 30 and surrounding text. 
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granted, the recipient designated institution may still issue an official donation receipt in respect 
of the gift of such property if the donor or vendor makes a gift of the property to the designated 
institution. 
 
According to the Annual Report covering the activities of the Review Board,19 in the fiscal year 
ended March 31, 2008, the Board made determinations (including redeterminations) with 
respect to 849 applications for certification, representing more than $170 million in cultural 
property donated or sold to designated Canadian institutions or public authorities.  Of this 
amount, the vast majority (over 95%) were donations, while sales accounted for almost 4% and 
split-receipts for just under 1%.  Fine art (paintings, works on paper, and sculptures) made up 
the largest number of applications, at almost 70%, while archival and library material constituted 
just under 25%.  A significant proportion of the fine art category was made up of Canadian 
contemporary art.  Otherwise property for which certificates were granted included decorative 
art, ethnographic objects, folk art, as well as collections of insects, meteorites, military medals, 
and minerals.  In the year, the Review Board determined that 25 objects in six applications, 
each in the fine art category, did not satisfy the OSNI criteria and therefore declined to certify 
these objects. 
 
(4) Determination of the Value of Cultural Property 
 
The fair market value of certified cultural property is also subject to regulatory oversight.  The 
value of certified cultural property is established by the Review Board at the same time as it is 
being certified as cultural property, and the fair market value determined is set out on the 
Certificate.20  In order to assist the Review Board in determining the correct value, one or more 
appraisals which set out the “estimated fair market value” of the object which is the subject of 
the application must be submitted as part of the application process.  As described below, the 
Review Board has issued significant guidance in terms of who is qualified to prepare appraisals, 
what information should be given to such appraisers, and what information should be included 
in the form of appraisal which is prepared for submission to the Review Board.  The Review 
Board determines the fair market value of an object, which is then deemed to be the value of the 
object for purposes of the Tax Act, based on the appraisal(s) submitted with the application for 
certification, and any other information which it may deem relevant. 
 
Given that the fair market value determined by the Review Board determines the tax benefits 
available to the donor or vendor of the object, the quality of the appraisal submitted with the 
application is of primary importance.  According to the Annual Report referred to above, of the 
849 applications for which the Board made determinations in the year, 85.5% were determined 
at the estimated value set out in the appraisal(s) submitted with the application, almost 3% were 
determined at a value in excess of the estimated value, and almost 11.5% were determined at a 
value less than the estimated value.     

 
(a) Appraisals 
 
Appraisals must be prepared by persons actively buying and selling, or who are professionally 
qualified appraisers experienced and known for their expertise in, the type of property 

                                                 
19 Annual Report 2007-2008 Cultural Property Export and Import Act located at www.pch.gc.ca/pgm/bcm-
mcp/publctn/2007-08/2007-08-eng.pdf. 
 
20 Subsection 32(1) of the Cultural Property Act. 
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concerned, such as dealers in, or evaluators of, the type of cultural property being appraised.21  
The Review Board does not publish a list of acceptable appraisers, which means that 
institutions and public authorities are responsible for the selection of an appraiser with 
qualifications which are appropriate in the circumstances.  The Review Board may require 
information about the qualifications and experience of an appraiser.  All appraisals must be 
prepared “at arm’s length”, which means in an objective manner, based on facts, and without 
any pressures ensuing from the donor, vendor, institution/public authority, or other appraisers.  
There is guidance provided regarding conflicts of interest, and appraisals prepared by 
employees of the designated institution or public authority, or appraisals the cost of which is 
contingent on the estimated value determined, are not acceptable. 
 
The appraiser must be provided with a copy of the description of the object and the declaration 
of authenticity, both of which are prepared as part of the application for certification.  In addition, 
the appraiser should be provided with a copy of the Review Board’s “Policy on Monetary 
Appraisals” and “Format for Monetary Appraisals” to ensure that the requested appraisal will 
include all required information and conform with all requirements.  Appraisals are closely 
scrutinized, and in order to avoid delays, it is advisable to ensure that the originally-signed 
appraisal is submitted, that the description of the object on the appraisal exactly matches the 
description provided in the application, and that the Review Board’s policies and required format 
are closely followed.22 
 
Appraisals are to be prepared in Canadian dollars.23  A single appraisal is required in respect of 
one or more objects having an aggregate fair market value of $20,000 or less.  For objects 
where the aggregate value exceeds $20,000, two arm’s length appraisals are required, unless 
the appraisal is provided by a committee.24  For objects valued at over $20,000, even if the gift 
portion is less than the threshold, the Review Board requires two appraisals be obtained,25 as 
the Board is charged with determining the full fair market value of the object, and not the value 
of only the gift portion. 
 
Appraisals are not required where the application is submitted in relation to an object which was 
purchased by the designated institution or public authority, provided that the Review Board is 
furnished with an explanation of the negotiations undertaken to arrive at the purchase price and 
relevant information to demonstrate how the price reflects market conditions at the date of 

                                                 
21 Application Guide (see footnote 17 above), Section 8:  Estimated Fair Market Value/Policy on Monetary 
Appraisals - Appraisers’ Qualifications. 
22 See Application Guide (see Footnote 17 above), Section 8: Type of Disposition and Estimated Fair Market Value 
(FMV), and the Review Board’s “Policy on Monetary Appraisals” and “Format for Monetary Appraisals” available 
as links from that document. 
 
23 To convert currency to Canadian dollars, appraisers should consult the rates published by the Bank of Canada, and 
take the higher of the noon and closing nominal rates.  This information is available at 
http://www.bankofcanada.ca/en/rates/exchange.html.  
 
24 Committees referenced by the Review Board include a committee of the Art Dealers Association of Canada 
(ADAC), the Art Dealers Association of America (ADAA), the National Archival Appraisal Board (NAAB), the 
Canadian Antique Dealers Association (CADA) or the Antiquarian Booksellers Association of Canada (ABAC).  In 
cases of a committee, only one appraisal may be required because it is recognized that the appraisal represents the 
opinion of more than one expert. 
 
25 See discussion under “Appraisals”, below. 
 

http://www.bankofcanada.ca/en/rates/exchange.html
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purchase.  Where the Review Board is not satisfied that the sale price is an accurate reflection 
of fair market value, it may require an appraisal be obtained. 
 
(b) Cost of appraisals 
 
Given the required experience and accreditation of the persons who may conduct appraisals, 
the detailed nature of the appraisals required, and their importance in the process, the cost of 
appraisals is not insignificant.  When the property donated is a trading asset to the donor (for 
example, inventory), the cost to the donor of an appraisal is deductible in determining income to 
the extent that it is reasonable in the circumstances.  However, appraisal costs incurred in 
respect of donations of capital property are not deductible in determining income since they are 
not incurred to provide income from a business or from property.  Although appraisal costs 
incurred in connection with, but prior to, the disposition of a property increase the donor’s 
adjusted cost base to the extent that such costs are reasonable in the circumstances,26 this 
provision provides no real relief in the case of donations of certified cultural property, the gain 
from which is exempt from taxation in any event.   
 
(c) Meaning of “Fair Market Value” 
 
Appraisals must estimate the “fair market value” of the object or collection, and appraisers must 
quote in the appraisal the definition which has been endorsed by the Canada Revenue Agency, 
as follows: 
 
 Fair market value is the highest price, expressed in terms of money, 

that the property would bring in an open and unrestricted market 
between a willing buyer and a willing seller who are both 
knowledgeable, informed, and prudent, and who are acting 
independently of each other.27 

 
The Review Board provides as part of their Application Guide recently-updated information 
regarding their approach to fair market value, with reference to the relevant case law.28  As 
discussed below, challenges to fair market value have recently been considered by both the Tax 
Court of Canada and the Federal Court of Appeal.   
 
II Application Process 
 
In order to obtain the enhanced tax benefits on disposing of cultural property, a taxpayer must 
produce a Certificate in respect of the cultural property at the time of filing of the taxpayer’s 
income tax return.  The ability to obtain a Certificate is set out in the Cultural Property Act, which 
provides that where a person disposes of an object or proposes to dispose of an object, the 
person, or the institution or public authority to whom the disposition is to be made, can request a 
                                                 
26 Paragraph 53(1)(n) of the Tax Act. 
 
27 Application Guide (see Footnote 17 above), Section 8:  Estimated Fair Market Value/Policy on Monetary 
Appraisals-Definition of Fair Market Value. 
 
28 See Application Guide (see Footnote 17 above), Section 8: Type of Disposition and Estimated Fair Market Value 
(FMV), and the Review Board’s “Format for Monetary Appraisals” including Annex 1: Definition of Fair Market 
Value (FMV), Annex II: Two Approaches to Value [Sales Comparison and Cost], Annex III: Reasoned Justification, 
and Annex IV: Blockage Discount. 
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determination by the Review Board as to firstly, whether the object meets the OSNI criteria, and 
secondly, the fair market value of the object.29  Where such a determination is made by the 
Review Board then, where the object has been irrevocably disposed of to a designated 
institution or public authority, the Review Board is required to issue a Certificate, in the form 
specified by the Minister of National Revenue,30 confirming that the criteria are met and 
attesting to the fair market value of the object.31  A copy of the Certificate is also to be provided 
by the Review Board to the Minister of National Reven 32ue.  
 
Designated institutions or public authorities typically make applications for certification to the 
Review Board on behalf of donors or vendors.  In order for a Certificate to be issued, the 
recipient institution must provide a copy of the disposition agreement or comparable 
documentation, signed and dated by both the donor and the recipient, which establishes that an 
irrevocable disposition has been made.  Certificates may be applied for in respect of proposed 
dispositions, but as set out above, no Certificate will be issued until the disposition has been 
completed.  The date of disposition must be provided to the Review Board and will be indicated 
on the Certificate, which evidences the date of gift for purposes of the Tax Act.   
 
The application must also include a full description of the cultural property, including digital 
documentation in JPEG format, a declaration of authenticity, an OSNI certificate, and one or 
more appraisals indicating the estimated fair market value of the property.  If the property was 
acquired by the donor/vendor within three years of the disposition to the designated institution or 
public authority, or within three years of the application to the Review Board, whichever is 
earlier, the application must also include copies of all relevant documents that outline the nature 
of the transaction and, where the object was purchased, the purchase price paid for the object.  
Again, the guidelines published by National Heritage can be of considerable assistance in the 
completion of the application, and the types of information which are required.33   
 
The Review Board meets quarterly.  The dates of their meetings, and the deadline by which 
applications for certification must be submitted for consideration at each meeting, are published 
on the Canadian Heritage website. 
 
(a) Donations, Sales and Donation/Sales (Split-Receipt) 
 
For objects which are being donated, a deed of gift signed by the donor should be provided.  
For objects which are being sold, the signed sales agreement, or other proof of purchase in the 
form of an invoice marked “paid” or a cancelled copy of the cheque, is required.  Where some 
objects are being sold and some are being donated, separate applications should be prepared 
in respect of the donated items and the purchased items.  The split-receipting rules in the Tax 
                                                 
29 Subsection 32(1) of the Cultural Property Act.  Subsection 32(4) provides that this determination is to be made 
and communicated in writing within a period of four months after the request is made. 
 
30 The form specified is Form T871, herein referred to as a “Certificate”. 
 
31 Subsection 33(1) of the Cultural Property Act. 
 
32 Subsection 33(1.1) of the Cultural Property Act. 
 
33 See Application Guide (see Footnote 17 above) Section 4: Description of Cultural Property, with separate sections 
on “Describing Works of Art and Other Objects”, “Describing Archival Material”, and “Describing Audiovisual, 
Electronic Resources & Related Material”. 
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Act, which apply where a donor receives an advantage in respect of the gift34, apply equally to 
gifts of cultural property.  Where the split-receipting rules apply, such as where the object is 
being sold for less than its fair market value with the balance being a gift which the donor 
intends to bestow on the recipient/purchaser, then the application form should indicate that the 
cultural property is acquired by way of Donation/Sale (Split-Receipt), and an appraisal for the 
entire estimated fair market value should be provided in accordance with the Review Board’s 
policies.   
 
(b) When is an object not an object 
 
Both the Cultural Property Act and the Tax Act use the word “object”, which may have some 
limitations in terms of the issuance of Certificates and the available tax incentives where the 
subject gift or transfer of property is not a gift or transfer of an “object”. 
 
The Review Board is limited to the scope of authority granted by the Cultural Property Act, 
which is authority over “objects” of various types, but which have generally been interpreted to 
be restricted to physical tangible property.  Accordingly, where a gift consists in whole or in part 
of intellectual property, the Review Board’s policy is that intellectual property cannot be reflected 
on the Certificate and therefore the value of intellectual property will not be included in the 
valuation of the object for purposes of the enhanced tax incentives.  A designated institution or 
public authority may still issue an official receipt in respect of a gift of intellectual property for 
income tax purposes, but the enhanced tax benefits arising from a disposition of cultural 
property will not be available in respect of a disposition of intellectual property.35   
 
The relevant Tax Act provisions refer to an object and the gift and disposition of an object imply 
a gift or disposition of all interests in the object.  Consequently a gift of an interest in an object 
(including a residual interest) is not viewed as the gift of an object for purposes of the enhanced 
benefits available in respect of objects which are certified cultural property.36  In this regard, the 
disposition of only a partial interest in an object will prevent the gifted interest from qualifying as 
a certified cultural property, even when a gift of all interests in the object would qualify.  As a 
consequence, unfortunately, it is not possible to receive the enhanced benefits available in 
respect of cultural property where only a partial interest in the property is disposed of, such as 
may be desirable where the value of the entire object is such that the resulting tax credit could 
not be fully utilized by the donor in the year and the subsequent five years.  In addition, one 
wonders about the difficulties and challenges in separating out, both from a gifting and a 
valuation perspective, a physical object and the various intellectual property rights associated 
with and in some cases inextricably linked with that object. 
 
(c) Gifts of Objects Valued at $5,000 or less 
 
Given the costs associated with obtaining appraisals and otherwise preparing and submitting 
the materials necessary for a Certificate to be issued, an analysis of the costs and the benefits 

                                                 
34 For a discussion of the split-receipting rules, refer to Footnotes 50 and 59 to 62 and surrounding text. 
 
35 See Application Guide, Footnote 17 above, Section 8:  Estimated Fair Market Value/Policy on Monetary 
Appraisals. 
 
36 Canada Revenue Agency Interpretation Bulletin IT-407R4 (Consolidated)-“Dispositions of Cultural Property to 
Designated Canadian Institutions”, paragraph 13. 
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to be obtained should be undertaken in the case of smaller gifts.  For objects valued at $5,000 
or less, the enhanced tax benefits available on a donation of cultural property may not exceed 
the tax benefits otherwise available through an official charitable receipt by an amount sufficient 
to offset the costs of the application process. 
 
(d) Recent changes to policies 
 
The Application Guide was recently revised in October, 2009 and, while the intent and 
substance of the Application Guide were not changed, there were two key shifts identified in 
conference calls made available to the sector by the Ministry of Heritage coincident with the 
changes.  The first is to require a more precise presentation with respect to OSNI, and the 
Application Guide has provided more detailed instructions as to what is required.  The second is 
that there is a greater focus on the appraisals being consistent with the application.  Generally 
this is reflected in the Application Guide by the requirement to provide more materials and 
information to the appraisers to ensure that, in determining an estimated value, the appraisers 
are taking into account all of the factors which the Review Board considers relevant.  The 
amended Application Guide has been generally praised by those in the charitable sector for 
setting out more clearly what is expected in an application by the Review Board. 
 
(e) Process for Appeals to Determination of Fair Market Value 
 
Once the Review Board has made a determination of the fair market value of an object, a 
donor/vendor who is not satisfied with the value so determined may request, by giving a written 
request to the Review Board, that the Review Board “redetermine” the value.37  Requests for 
redetermination, which may be made in respect of either proposed or completed dispositions, 
must be made within twelve months after the day on which the original determination was made.  
The Cultural Property Act provides that, on a request for redetermination, the Review Board 
shall make a redetermination with a period of four months after the request is made.38 
 
Once the Review Board has made a redetermination of the fair market value of an object, the 
donor/vendor has a further right of appeal to the Tax Court of Canada.39  A Tax Court appeal 
may only be made in respect of an irrevocable disposition, and no appeal is available from a 
redetermination of the fair market value of an object in respect of a proposed disposition.40  An 
appeal must be filed with the Tax Court within 90 days after the day on which the Certificate is 
issued in relation to the redetermined fair market value of the object.  Where an appeal is not 
filed in the required time, an application to extend the time may be filed, but no such application 
for an extension will be granted unless the application is made within one year of the expiration 
of the time limit and the applicant demonstrates that the applicant had within the time allowed 
for the appeal a bona fide intention to appeal, that the application was brought as soon as 
circumstances permitted, that there are reasonable grounds for the appeal, and that it would be 
just and equitable to grant the request for an extension of time to file the appeal.41  A further 
                                                 
37 Subsection 32(5) of the Cultural Property Act. 
 
38 Subsection 32(6) of the Cultural Property Act. 
 
39 Subsection 33.1(1) of the Cultural Property Act. 
 
40 Subsection 32(9) of the Cultural Property Act. 
 
41 Subsection 33.2(5) of the Cultural Property Act. 
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appeal from the Tax Court decision is available to the Federal Court of Appeal, in the ordinary 
course. 
 
According to the Annual Report of the Review Board referred to above, in the year ended March 
31, 2008, the Review Board made redeterminations with respect to 30 applications for 
redetermination.  Of those, 28 were redetermined at a higher value, one was redetermined at a 
lower value, and one was redetermined at the value originally determined by the Review Board.  
In the same year, one appeal to the Tax Court of Canada was filed, and with respect to the 
three appeals that were filed in the Tax Court in the 2005-6 and 2006-7 fiscal years, one was 
discontinued and two were settled out of court. 
 
III Income Tax Act 
 
The Tax Act provides for favourable tax treatment for the sale or gift of certified cultural property 
to designated institutions or public authorities, and provides enhanced benefits over what is 
available in the case of a regular charitable donation.  Essentially, in addition to a donation 
receipt for the fair market value of the property, which will result in a tax credit (or deduction) 
being available to the taxpayer, any capital gain which would otherwise arise on a disposition of 
certified cultural property is made exempt from tax.   
 
In order to be eligible to claim the enhanced benefits, each gift of certified cultural property is 
required to be evidenced by filing both the donation receipt from the recipient of the gift (which 
must be a designated institution or public authority) and the Certificate provided in respect of the 
object by the Review Board. 
 
(a) Value determined by Review Board deemed to be Value for Tax Purposes 
 
As set out above, at the time that the Certificate is issued, the Review Board will certify the fair 
market value of the property.  Subsection 118.1(10) of the Tax Act provides that for the 
purposes of the provisions of the Tax Act related to certified cultural property, the fair market 
value of an object is deemed to be the fair market value determined by the Review Board.  
Further, the value as determined or redetermined by the Review Board will apply for all income 
tax purposes related to charitable gifts for a period of two years after the last determination or 
redetermination.42  The effect of this second deeming rule is that the value shown on the most 
recent Certificate issued by the Review Board is the value of the property for purposes of 
calculating any tax credit if the property is donated, not only as certified cultural property to a 
designated institution or public authority, but also as a regular gift to any qualified donee within 
the two year period following the Review Board’s determination.  Assessments or 
reassessments may be made to give effect to a Certificate issued by the Review Board (or the 
appeals therefrom).43  
 

                                                 
42 Subsection 118.1(10.1) of the Tax Act. 
 
43 Subsection 118.1(11) of the Tax Act.  Note that pursuant to subsection 165(1.2) of the Tax Act, no objection may 
be made to an assessment or reassessment issued pursuant to subsection 118.1(11) of the Tax Act, meaning that the 
only appeal therefrom is the process for appeal of a fair market value determination, as set out above.  See footnote 
37 and surrounding text. 
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(b) No capital gain 
 
Absent the special exemption for certified cultural property set out below, a disposition of capital 
property may give rise to a capital gain.  Generally, where a taxpayer makes a gift of property 
during the taxpayer’s lifetime, the taxpayer is deemed to have received proceeds of disposition 
therefor equal to the fair market value of the property.44  This general rule applies in the case of 
a gift of certified cultural property, and accordingly where a gift of certified cultural property is 
made, the taxpayer is deemed to have received as proceeds of disposition therefor the fair 
market value as shown on the Certificate.  The deemed receipt of proceeds could result in a 
capital gain (or loss) in the amount by which the proceeds exceed (or are less than) the 
taxpayer’s adjusted cost base of the property, or an income inclusion if the certified cultural 
property is a trading asset such as inventory.  However, in the case of a gift of cultural property 
for which a Certificate has been issued, no capital gain arises due to an exclusion of such 
property from the meaning of capital gain in section 39 of the Tax Act.45  Note that for 
dispositions of certified cultural property arising as a consequence of the death of a donor who 
makes a gift of the property in the donor’s will, the capital gain will be exempt provided that the 
disposition to the designated institution or public authority occurs, subject to an extension of the 
period being obtained, within three years following the death of the donor.46 
 
Although, as set out above, capital gains arising from the disposition of certified cultural property 
are exempt from tax, capital losses from dispositions of certified cultural property are deductible 
within the normal limits set out in the Tax Act.  Those limits include that losses arising on the 
disposition of personal-use property, other than listed personal-use property, are deemed to be 
nil, and that losses on the disposition of listed personal-use property can be offset only against 
gains on listed personal-use property. 47  As a result of the exclusion from the meaning of capital 
gain discussed above, in determining a taxpayer’s net capital gain or loss from the disposition of 
listed personal-use property, any gain which is realized on the disposition of certified cultural 
property will not be taken into account.  
 

                                                 
44 Paragraph 69(1)(b) of the Tax Act. 
 
45 Subparagraph 39(1)(a)(i.1) of the Tax Act. 
 
46 Clause 39(1)(a)(i.1)(A) of the Tax Act. 
 
47 “Personal-use property” is defined in section 54 of the Tax Act and includes generally any property owned by a 
taxpayer which is used primarily for the personal use or enjoyment of one or more of the taxpayer or a person 
related to the taxpayer.  “Listed personal property” is defined in section 54 of the Tax Act to mean personal-use 
property that is all or any portion of, or any interest in or right to, any (a) print, etching, drawing, painting, sculpture, 
or other similar work of art, (b) jewellery, (c) rare folio, rare manuscript, or rare book, (d) stamp, or (e) coin.  
Accordingly, in many instances, listed personal property can include certified cultural property.  For more 
information regarding dispositions of personal-use property and listed personal property, refer to the Tax Act, and to 
Interpretation Bulletin IT-332R1 -- Personal-Use Property, dated November 28, 1984 (which was archived in 2004). 
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(c) Tax Credit for Individuals 
 
When calculating tax payable, an individual may claim a credit, as determined by a formula,48 
for the value of the individual’s “total gifts”.  “Total gifts” is defined as the total of various gifts 
which may be made, including “total cultural gifts”.  It is a limitation in the definition of “total gifts” 
which generally limits the credit available in respect of an individual’s charitable donations to 
75% of the individual’s net income, however this limitation does not apply to an individual’s “total 
cultural gifts”, and credits available in respect of an individual’s total cultural gifts may be used to 
offset tax on 100% of an individual’s net income.  Unused amounts may be carried forward up to 
five years. 
 
“Total cultural gifts”49 means the total of all amounts, each of which is the fair market value of a 
certified cultural property gift made to a designated institution or public authority by the 
individual in the year, or in any of the five immediately preceding taxation years, to the extent 
that the value of those gifts has not been used in determining a tax credit deducted under 
section 118.1 in calculating tax payable under Part I of the Tax Act for a prior taxation year.  
Given the deeming rule in subsection 118.1(10) of the Tax Act, which deems the fair market 
value of an object to be the value determined by the Review Board, once the Review Board has 
issued a Certificate, the tax credit available to the donor was, prior to the amendments set out 
below, easy to calculate and generally not subject to any adjustments.   
 
However, effective for all gifts made after December 20, 2002, there is a proposed amendment 
to the definition of “total cultural gifts” to limit total cultural gifts to the total of all amounts, each 
of which is the “eligible amount” of each of such gifts.50  For this purpose, the “eligible amount” 
of a gift is the amount by which the fair market value of a property transferred by way of gift 
exceeds the value of any advantage or benefit to which the transferor or a person who is non-
arm’s length to the transferor is entitled as a result of the gift.  This amendment requires that the 
fair market value of the gift (being the amount determined by the Review Board) be reduced by 
the value of any advantage or benefit which the donor is entitled to receive.   
 
There are additional proposed amendments to the Tax Act which are avoidance provisions 
which deem the fair market value of a gift to be limited to its cost in certain circumstances.51  

                                                 
48 The formula is set out in subsection 118.1(3) of the Tax Act, and generally provides that the credit is calculated by 
applying the lowest Part I tax rate to the lesser of $200 and the individual’s total gifts for the year, and adding to that 
amount the product obtained by applying the highest Part I tax rate to the portion of the individual’s total gifts for 
the year in excess of $200. 
 
49 “Total gifts” and “total cultural gifts” (as well as “total charitable gifts”, “total Crown gifts” and “total ecological 
gifts”) are defined in subsection 118.1(1) of the Tax Act.  Note that if a gift is described in two or more of the 
categories of “total charitable gifts”, “total Crown gifts”, “total cultural gifts” or “total ecological gifts”, it will be 
considered in the following order:  a cultural gift, an ecological gift, a Crown gift and a charitable gift.   
 
50 This amendment is consequential to the addition of new subsections 248(30) to (34), being the “split-receipting” 
provisions.  According to the Technical Notes, they clarify the circumstances under which a transfer of property will 
be considered a gift notwithstanding that the donor may be entitled to receive an advantage or benefit in respect of 
the property.  In particular, proposed subsection 248(31) provides that the “eligible amount” of a gift is the amount 
by which the fair market value of a property transferred by way of gift exceeds the value of any advantage or benefit 
to which the transferor or a person who is non-arm’s length to the transferor is entitled as a consequence of the gift. 
 
51 For the purpose of calculating the eligible amount, there is another deeming rule in subsection 248(35) which 
applies in certain circumstances to deem the fair market value of a gift made by a taxpayer to a qualified donee to be 
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Although these proposed amendments do not apply to donations of cultural property, there may 
still be a reluctance on the part of the Review Board to issue a Certificate having a higher value 
than the amount paid for an object where the object was acquired within a relatively short period 
prior to the application for a Certificate having been made.  In this regard, it should be noted that 
the application for a Certificate requires that a donor identify those cases where the donated 
property was acquired within the last three years and, in such cases, provide cost information 
both to the appraiser who is retained to prepare an appraisal of the fair market value and to the 
Review Board. 
 
A gift of certified cultural property may also be made by an individual on death by means of 
inclusion of such a gift in an individual’s will.  In such a case, for purposes of determining the tax 
credit available, the gift is deemed to have been made by the individual in the year of death.52   
 
(d) Gifts by Artists 
 
Generally, if an artist makes a charitable gift of a work of art created by the artist (during the 
artist’s lifetime or on death pursuant to the terms of the artist’s will) and the gifted object is 
included in the artist’s inventory, the artist may elect an amount not less than the cost of the art 
and not greater than the fair market value of the art, to be both the proceeds of disposition and 
the amount of the gift.53  Proposed amendments dealing with the new split-receipting rules 
provide that the lower limit may not be less than the greater of the cost amount of the art and 
the amount of any advantage in respect of the gift.  However, if the art is cultural property for 
which a Certificate is issued by the Review Board, more generous provisions apply.54     
 
If an artist makes a gift (either during the artist’s lifetime or on death pursuant to the terms of the 
artist’s will) of a work of art created by the artist and that is included in the artist’s inventory and 
that art is property described in the definition of “total cultural gifts”, the artist will be deemed to 
have received proceeds of disposition equal to the cost amount of the work of art to the artist.55  
Under the proposed amendments dealing with the new split-receipting rules, the artist will be 

                                                                                                                                                             
the lesser of the fair market value otherwise determined and the cost of the property to the taxpayer. This deeming 
rule applies where the taxpayer acquired the property under a gifting arrangement that is a tax shelter or, except 
where the gift is made as a result of the taxpayer’s death, where the property was acquired within the three year 
period prior to the making of the gift or within the ten year period prior to the making of the gift if it is reasonable to 
conclude that one of the reasons the property was acquired was for the purpose of making a gift.  It was initially 
unclear whether the deeming rule in subsection 248(35) of the Tax Act, which deems the fair market value of a gift 
to be limited to its cost in certain circumstances, would apply to override the existing deeming rule in subsection 
118.1(10) of the Tax Act, which deems the fair market value of the gift to be the amount determined by the Review 
Board and recorded on the Certificate.  However, this uncertainty was resolved with the amendments to the 
proposed legislation on February 27, 2004 to add subsection 248(36) [now proposed subsection 248(37)], which 
provides that subsection 248(35) does not apply to a gift of an object referred to in subparagraph 39(1)(a)(i.1) [that 
is, a gift of certified cultural property for which a Certificate has been issued]. 
 
52 Subsection 118.1(5) of the Tax Act.  For gifts arising in the year of death, see also subsection 118.1(4) of the Tax 
Act, which also allows the tax credit to be applied in the year immediately preceding the year of death. 
 
53 Subsection 118.1(7) of the Tax Act. 
 
54 Paragraph 118.1(7.1)(d) of the Tax Act. 
 
55 Subsection 118.1(7.1) of the Tax Act. 
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deemed to have received proceeds of disposition equal to the greater of the cost amount of the 
work of art to the artist and the amount of any advantage in respect of the gift.56   
 
Essentially, this means that the artist will be entitled to a credit for total cultural gifts based on 
the fair market value of the gift, as established by the Review Board, but will reflect neither a 
profit nor a loss on the disposition of the property in calculating income from the artist’s business 
for income tax purposes.  Under the proposed amendments, business profit would be 
recognized by the artist in the amount by which any advantage in respect of the gift exceeds the 
cost amount of the work to the artist.57 
 
(e) Deduction available for Corporations 
 
When calculating its income, a corporation may claim a deduction in an amount equal to the fair 
market value of certified cultural property which it gifts to designated institutions or public 
authorities during the taxation year, or in the five immediately preceding taxation years to the 
extent that it was not deducted under any provision of the Act in computing its taxable income in 
a preceding taxation year.58  Similar to the limitation relevant to individuals, there is a limitation 
which generally limits a corporation’s deduction for charitable donations to 75% of the 
corporation’s income for the year, however this limitation does not apply to deductions for gifts 
of certified cultural property, and deductions may be used to reduce a corporation’s net income 
to zero.  Unused amounts may be deducted over the subsequent five years. 
 
Effective for all gifts made after December 20, 2002, there is also a proposed amendment to the 
provision providing for the deduction for certified cultural gifts to limit the deduction to the total of 
all amounts, each of which is the “eligible amount” of each of such gifts.59  Like the limitation 
relevant for individuals, the amendment generally requires that the fair market value of the gift 
(being the amount determined by the Review Board) be reduced by the value of any advantage 
or benefit which the donor or a person who is non-arm’s length to the donor is entitled to receive 
as a consequence of the gift. 
 
(f) Timing of Tax Credit or Deduction 
 
The tax credit for an individual or the tax deduction for a corporation in respect of a gift of 
certified cultural property is effective in the taxation year in which the gift is actually made.  This 
is the case even if the Certificate is issued by the Review Board in a subsequent year.  This 
timing issue comes up frequently given the tendency for donors to contemplate and make gifts 
prior to the end of a calendar year, with the result that, by the time that the application to the 

                                                 
56 Paragraph 118.1(7.1)(d) of the Tax Act. 
 
57 With respect to gifts made by artists generally, see Canada Revenue Agency Interpretation Bulletin IT-504R2 -- 
Visual Artists and Writers [Consolidated], dated December, 2000. 
 
58 Paragraph 110.1(1)(c) of the Tax Act. 
 
59 This amendment is consequential to the addition of new subsections 248(30) to (34) of the Tax Act, being the 
“split-receipting” provisions.  According to the Technical Notes, they clarify the circumstances under which a 
transfer of property will be considered a gift notwithstanding that the donor may be entitled to receive an advantage 
or benefit in respect of the property.  In particular, proposed subsection 248(31) provides that the “eligible amount” 
of a gift is the amount by which the fair market value of a property transferred by way of gift exceeds the value of 
any advantage or benefit, to which the transferor or a person who is non-arm’s length to the transferor is entitled. 
 



- 17 - 

Review Board is prepared and submitted, and by the time the Review Board meets to make a 
determination in respect of the object, the Certificate will only be issued in a later year. 
 
(g) Effect of Split-Receipting Provisions  
 
As set out above, the “split-receipting” provisions have affected the amounts which may be 
available as a tax credit to an individual or as a deduction to a corporation in respect of a gift of 
certified cultural property.  Previously the amount available was the fair market value of the 
gifted object, being the amount shown on the Certificate issued by the Review Board.  Following 
the application of the split-receipting provisions,60 which are to apply to gifts made after 
December 20, 2002, the amount must be reduced to the “eligible amount” of the gift by 
subtracting from the fair market value of the object the “amount of advantage”, being generally 
the total value of any property, services, compensation or other benefit to which the transferor or 
a person who is non-arm’s length to the transferor is entitled as a consequence of the gift. 
 
Although the effect of the split-receipting provisions is to reduce the amount of the tax credit or 
deduction which would otherwise be available by any amount of advantage, the split-receipting 
rules do not make any reduction to the tax savings available by virtue of the elimination of the 
capital gains which arise on the disposition of cultural property.  That is, the whole of any capital 
gain which arises on a disposition of certified cultural property to a designated institution or 
public authority continues to be eliminated, even where an amount of advantage is received. 
 
One of the benefits of the split-receipting provisions is to allow for a tax credit for an individual or 
a deduction for a corporation where capital property is sold to a charity for an amount which is 
less than the fair market value of the property.  Prior to the introduction of the split-receipting 
rules, a sale at a discount to a charity was not technically a “gift” and therefore could not be 
receipted.61  However, the split-receipting rules contemplate that, subject to an intention to give 
being established,62 a donation receipt may be issued in the amount by which the fair market 
value of a property sold to a charity exceeds the price paid by the charity.  Accordingly, no 
matter the price charged, a disposition of a property for which a Certificate has been issued to a 
designated institution or public authority does not result in a capital gain.  In the result, a vendor 
of property which qualifies as certified cultural property may be prepared to accept a 
significantly lower price from a designated institution or public authority than they would from a 
regular commercial purchaser, given the favourable tax treatment of the proceeds which results 
in the vendor being in the same net position, after taxes and tax credits are taken into account.  

                                                 
60 Subsections 248(30) to (34) of the Tax act.  See Footnotes 50 and 59 and surrounding text. 
 
61 The Technical Notes to the new provisions state that generally at common law it is not possible to separate rights 
of ownership in relation to a single property when a gift is made, so that a contract to dispose of a property to a 
charity, even at a discount, would disqualify a transfer of property as a gift.  However, there was a state of 
uncertainty because some common law decisions had held that a transfer of property to a charity could be made 
partly in consideration for services and partly as a gift.  Accordingly the Notes go on to say that the new provisions 
clarify when taxpayers and donees could be eligible for tax benefits available under the Tax Act where there is 
impoverishment of a taxpayer in favour of a donee in circumstances where the legal requirements for a gift may not 
strictly be satisfied. 
 
62 Regarding establishing an intention to give, see subsection 248(30) of the Tax Act, which provides that the 
existence of an advantage in respect of a transfer of property does not disqualify the transfer from being a gift if the 
amount of the advantage does not exceed 80% of the fair market value of the transferred property, or if the transferor 
otherwise establishes to the satisfaction of the Minister that the transfer was made with the intention to make a gift. 
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The split-receipting rules allow considerable flexibility in engineering a combination of sale and 
gift which is acceptable to both donor and recipient. 
 
All donors or vendors of property should be cautious of subsection 248(41) of the Tax Act, 
which provides that, among other things, where a donor or vendor fails to notify the charity 
before the time that the receipt is issued of advantages available to the donor or vendor relevant 
to calculating the eligible amount of the gift then, notwithstanding the general provisions which 
calculate the eligible amount, the eligible amount of the gift is deemed to be nil. 
 
IV Issues and Challenges 
 
As with any legislative regime, there are always issues and challenges.  In researching this area 
and in speaking with some of those who are involved in working with this scheme on a regular 
basis, the following are the some of the issues and challenges which have been identified. 
 
(a) Fair Market Value Determinations 
 
Determination of fair market value is an issue which is often before the courts, especially in the 
tax area where the determination of fair market value determines the tax consequences of a 
transaction.  As can be easily appreciated, the valuation of donated art and other cultural 
property, much of which is rare or unique, and much of which appeals only to a select market of 
purchasers, is difficult and often contentious.  This has been acknowledged in a number of 
cases, perhaps the most often quoted of which states as follows: 
 

Valuing a work of art is difficult.  It is not like valuing a piece of commercial 
property, or a house, or shares in a corporation.  Well-defined criteria for such 
valuations are more readily available.  In valuing a work of art there are many 
variables and subjective elements that can result in differences in estimates of 
value that may vary within a range of indeterminate magnitude.63 
 

However, at least in the case of fine art, there is a fairly well-developed public market.  In cases 
dealing with scholarly manuscripts or unique historical items, these difficulties are only 
increased. 
 
Over the last few years, there have been a number of cases dealing with the determination of 
the fair market value of art in the context of various gifting arrangements involving donations of 
art.64  Although not dealing with objects which were qualified as certified cultural property, a 
number of the valuation principles which were recently applied by the Tax Court of Canada and 
the Federal Court of Appeal in cases regarding the so-called “art flips” will be directly relevant in 
cases where the fair market value of objects determined by the Review Board are challenged by 
taxpayers.65  The appraisal evidence in these cases was carefully scrutinized, and the cases 
                                                 
63 Marechal v. Canada, (2004) DTC 3227 (TCC); aff’d (2005) DTC 5223 (FCA), TCC decision at para 15. 
 
64 See for example, Malette v. R., [2004] 1 CTC 2125 (TCC); rev’d [2004] 4 CTC 24 (FCA), Klotz v. R., [2004] 2 
CTC 2892 (TCC), aff’d [2005] 3 CTC 78 (FCA), and Nash v. R., [2005] 1 CTC 2138 (TCC), rev’d [2006] 1 CTC 
158 (FCA). 
 
65 A full discussion of the valuation principles in these recent cases, as well as the earlier case law dealing with 
valuation of cultural property is beyond the purview of this paper.  A good discussion can be found in “Gifting 
Cultural Property in Canada: Testing a Tax Expenditure”, by Steven Nemetz, 2006 CBR Vol.85 No.3 p.457 at 476-
492. 
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generally held that the price paid for art is probative evidence of its value when it is disposed of 
within a short period of its acquisition, that where items are disposed of in groups the proper 
asset for valuation might be the group rather than the individual items, and that a blockage 
discount may be appropriate in some circumstances.  As this is an area where there is recent 
case law, it can be expected that valuation will continue to be hotly contested as the new 
principles derived from the case law are applied. 
 
(b) Increasing Administrative Burden – Narrowing the Net 

 
Although the Application Guide has been praised for providing more detail as to what is required 
in applications for certification, both with respect to OSNI requirements and in relation to 
appraisals being submitted, persons with a history of working on applications over the last 
several years have suggested that the level of work required to satisfy all of the requirements is 
increasing.  While in the earlier years of the regime, numerous applications were submitted and 
most accepted without much additional work being required, in more recent years much more 
time is required to complete applications, and more are returned by the Review Board for 
additional work.  Given the cost to the public purse of the tax incentives associated with certified 
cultural property, strict standards and close scrutiny to standards is desirable.  However, 
particularly in the case of smaller designated institutions with limited budgets, the cost of wages 
for curators and other staff to complete these applications and follow-up, together with the costs 
of appraisals which are sometimes borne by the institution, can be onerous.  The Application 
Guide includes a caution that where the property will be valued under $5,000 (and this number 
may be low) the tax benefits may not outweigh the costs necessitated by certification.  Often 
these costs, or a portion of these costs, must be borne by the designation institution which 
desires to receive the property.  It will continue to be difficult to ensure sufficient protection for 
the fisc while at the same time maintaining the desired incentives in the case of smaller 
donations. 
 
(c) Challenges of Finding Appraisers 
 
As set out above, the Application Guide provides more specific requirements in relation to 
appraisals.  In particular, more information is to be provided to appraisers, and there are more 
matters which must be considered in the appraisal.  In addition, appraisals will continue to be 
subject to scrutiny by the Review Board.  At the same time, the Review Board cannot provide a 
list of qualified appraisers or set out the type of qualifications that the Review Board expects in 
each case and, in the Canadian appraisal community, there is no standard system of 
accreditation.  When more is expected of appraisers, it becomes continually more difficult to find 
appraisers who are prepared to take on the task of performing the appraisal, and who will be 
prepared to undertake further work as required in the event that the Review Board requires 
more detail, at a price which does not negate the benefits of certification.  Especially in the case 
of many of the unique items which are contemplated under the umbrella of cultural property, 
finding an appraiser prepared to take on the task is becoming increasingly difficult. 
 
(d) Items other than Fine Art 
 
In reviewing the published materials and the types of items which receive certification, and in 
discussions with designated institutions which are not art galleries, there appears to be a focus 
by the Review Board and the Application Guide towards fine art, as opposed to other types of 
cultural property.  In the case of other objects of cultural property, this can present difficulties 
and unnecessary work in completing the application because many of the questions are not 
directly relevant for objects other than fine art.  There is also at least the perception that it can 
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be more difficult to receive certification of objects other than fine art because there is less 
experience and therefore more uncertainty around dealing with these objects.  While, based on 
the objects which have been certified in the past, fine art will continue to represent a significant 
portion of certified cultural objects, other objects must not be overlooked in the certification 
process. 
 
(e) Intellectual Property 
 
An area which is likely to receive more attention in the future is the issue of intellectual property.  
The Application Guide states that the Review Board is limited to considering tangible property66 
(presumably because of the reference in the Cultural Property Act to “objects”), when 
determining the fair market value of cultural property.  The reference in the Tax Act to an 
“object” has been interpreted by the Canada Revenue Agency to mean all interests in the object 
and consequently a gift or a disposition of an interest in an object is not viewed as a gift or a 
disposition of an object.67  What follows from these interpretations is that: (i) intangible 
intellectual property rights are not objects which can be certified cultural property; and (ii) where 
intellectual property rights are related to an object, the value of intellectual property rights should 
not be included in the value shown on the certificate for tax purposes.  Although the Application 
Guide indicates that a regular donation receipt may be issued where such intellectual property 
rights are also donated to a charity, this does not appear to be entirely consistent with the 
Canada Revenue Agency’s position that an object is “all or nothing” and must include all 
interests in the object.  While a discussion of valuation principles is beyond the scope of this 
paper, one does wonder at the difficulties presented in valuing some cultural objects without 
taking into account any of the intellectual property rights inherent in them, especially when one 
of the primary purposes of having designated institutions receive cultural objects is for their 
display and exhibition to the public. 
 
This is an evolving area.  The Review Board has recently released, as part of the Application 
Guide, a section on Describing and Selecting Audiovisual and Electronic Resources, a Pilot 
Project for the 2010 calendar year.  The document recognizes that there remain “outstanding 
issues facing the definition, selection, collection and preservation” of these objects, and 
accordingly includes a “degree of flexibility…to address the unique and evolving aspects of the 
cultural property and collections presented”.  As more applications are submitted in respect of 
these types of objects, and as more appraisers and the Review Board itself grapple with the 
challenges of valuation of these objects, many issues will come to light.  Resolution of these 
issues will involve further evolution of this area. 
 
Conclusion 
 
The interrelation of the Cultural Property Act and the Tax Act create an incentive for owners of 
cultural property to dispose of it to designated institutions and public authorities in Canada for its 
preservation for the benefit of the public.  On a close study, this is a well-designed mechanism 
which appears to function well.  The challenge in maintaining the benefits of the mechanism 
without too high a cost to the public purse is largely faced by the Review Board, which must 
both determine which items have the desired characteristics to warrant the cost of their 

                                                 
66 See Application Guide (See Footnote 17 above), Section 8:  Estimated Fair Market Value/Policy on Monetary 
Appraisals, “Physical Property vs. Intellectual Property”. 
 
67 See Canada Revenue Agency Interpretation Bulletin IT-407 R4 (Consolidated)-Dispositions of Cultural Property 
to Designated Institutions, paragraph 13. 
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acquisition, and also scrutinize the appraisals presented in respect of these items to ensure that 
no undue advantage is provided to donors or vendors of such property.  The Review Board has 
interesting times ahead as it navigates uncharted waters and expands to preserve the public’s 
interests in ever-differing types of objects, including audiovisual and electronic resources (and 
potentially associated intellectual property rights which in some cases may be inextricably linked 
to those objects), while at the same time exercising the oversight and constraint mandated by 
the current financial times. 


