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Accountants, as both advi-
sors and auditors, play a
very important role in

helping registered charities achieve
compliance with their legal, ethical
and risk management obligations.  

When dealing with registered
charities, there are a number of
important compliance issues that
accountants should consider and, if
necessary, raise with their clients. 

It is important to correctly file
the T3010 Registered Charity
Information Return form with the
Canada Revenue Agency. The
T3010 is due six months after the
charity’s year-end. Failure to file
the T3010 within a few months of
that date will result in a charity
being deregistered, thereby losing
its charitable status and, conse-
quently, its receipting privileges.  

Accountants should note the
dates on which their clients’ returns
are due and remind clients about
the importance of filing the form.

The CRA has just introduced
the new T3010-1 for f iscal year
ends after Dec. 1, 2010. It is impor-
tant that charities use the correct
form, which depends on the date of
the registered charity’s fiscal year
end. All necessary schedules and
financial statements must also be
filed. For further information on
the T3010 see: http://www.cra-
a rc .gc . ca / ch r t s -gvng /ch r t s /
prtng/rtrn/menu-eng.html 

Canadian charities also must be
careful to abide by their legal and
ethical obligations when
fundraising. The CRA has recently
released its Guidance on
Fundraising by Registered Chari-
ties at http://www.cra-
a rc .gc . ca / ch r t s -gvng /ch r t s /
plcy/cps/cps-028-eng.html.  

Charities are prohibited from
involvement with illegal
fundraising activities, including
activities in which there is a dispro-
portionate private benefit and
fundraising that is misleading or
deceptive. Charities should appro-
priately allocate their fundraising
revenue and expenses according to
the rules laid out in Fundraising
Guidance. Accountants can be
especially helpful in explaining to
charities how to allocate appropri-
ately.  

Charities must also evaluate
their fundraising activities. Evalua-
tion is more than reviewing the
CRA’s ratio expectations. It also
includes using best practices and
avoiding ‘indicators of concern.’
The indicators of concern include:
sole-source or non-arms-length
fundraising contracts without proof
of fair market value; fundraising
activities that involve commis-
sions; or fundraising where most of
the gross revenues go to contracted
non-charitable parties. 

A charity’s fundraising program

and its costs should be transparent,
accountable and properly dis-
closed.

If third parties conduct
fundraising, accountants should
check that the charities have
entered into appropriate written
agreements that are compliant with
the Fundraising Guidance. 

Registered charities are not
required to issue donation receipts.
However, if charities decide to
issue receipts, then they need to
ensure that every receipt issued is
accurate and in compliance with
the requirements of the CRA. 

When audited by the CRA,
approximately 89 per cent of regis-
tered charities are found to be not
issuing receipts properly. Many
charities do not have all of the
required elements on every receipt.
Some charities are issuing receipts
for services donated to a charity,
which is not considered property
and not appropriate, while others
may be ‘lending their registration’
to other organizations, which is
also prohibited. 

Even minor mistakes in the tax
receipts as to either form or content
are taken very seriously by the
CRA. There are substantial penal-
ties for inappropriate receipting.
Information from the CRA on
what is a gift and receipting issues
can be found at: http://www.cra-
a rc .gc . ca / ch r t s -gvng /ch r t s /
prtng/rcpts/menu-eng.html and
CRA sample receipts are available
at: http://www.cra-arc.gc.ca/chrts-
gvng/chrts/pbs/rcpts-eng.html.

Charities should avoid involve-
ment with abusive gifting tax
schemes. There is significant lia-
bility for professionals, such as
lawyers or accountants, who have
been either involved with setting
up such schemes or in referring
people to such schemes. Over the
last seven years, approximately $6
billion has been invested in gifting
tax schemes that were considered
abusive by CRA. According to the
agency, about one per cent of those
funds invested were used for actual
charitable activities.

It has taken about a decade for
the first set of these cases to get to
court and CRA has been suc-
cessful in arguing that these are
investments and not donations
under the Income Tax Act. In the
Maréchaux case, which was heard
at the Federal Court of Appeal, the
court found that leveraged
schemes would not be considered
gifts under the Income Tax Act. As

well in the Lockie case at the Tax
Court of Canada, the court decided
that the amount paid by the tax-
payer, not the amount on the
receipt, was the correct fair market
value. 

The case of Lemberg v. Perris
found that an accountant can be
held liable for all damages suffered
by their client, if the accountant
referred that client to a charity
gifting tax scheme.

Accountants must also be
mindful of the disbursement quota
and anti-avoidance aspects of
working with charities. Recent
changes in the 2010 federal budget
to the disbursement quota removed
the 80/20 expenditure requirement
but keep the capital accumulations
rule. This has meant that it will be
easier, from a legal perspective, for
charities to accumulate reserves
and comply with their disburse-
ment quota requirements.  

Under the capital accumula-
tions rule, Canadian charities will
now only be required to spend 3.5
per cent of all assets not currently
used in charitable activities or
administration if these assets
exceed a threshold of $100,000 for
charitable organizations or
$25,000 for public and private
foundations.

However, there will be renewed
public and regulatory concern
about the amount of resources
spent by charities on charitable
activities as opposed to being accu-
mulated in reserves or endowments
or spent on fundraising, adminis-
tration, political and social activi-
ties.

The 2010 federal budget also
strengthened the anti-avoidance
rules. Now the CRA can revoke the
registration of a registered charity

if the charity has entered into any
transaction where any purpose of
that transaction was to unduly
delay the expenditure of amounts
on charitable activities. This rule
no longer only applies to gifts but
covers a much broader concept of
‘transaction’ and it no longer needs
to be the main purpose, just a pur-
pose.

Accountants must also ensure
that a charity deals appropriately
with qualif ied gift recipients. In
2010, CRA released its new guid-
ance, Canadian Registered Chari-
ties Carrying out Activities Outside
Canada. If a Canadian charity is
transferring resources to a group
that is a non-qualif ied recipient
(i.e. it cannot issue official dona-
tion receipts), such as a foreign
charity or Canadian non-profits
that are not registered charities, the
registered charity transferring
those resources needs to be able to
show that it has direction and con-
trol over the use of those resources.
Failure to maintain direction and
control can result in a 105 per cent
penalty of the amount transferred
and/or revocation of charitable
status. 

More information about foreign
activities is available at www.glob-
alphilanthropy.ca. For charities
conducting foreign activities or
working with intermediaries in
Canada, accountants should
enquire as to the sufficiency of the
direction and control of their
clients.

Some other issues for account-
ants to consider include:

• Canadian charities can only
conduct ‘related businesses’ unless
‘substantially all’ of the people
involved in these activities are vol-
unteers. An example of a related
business would be a hospital cafe-
teria that provides food to patients
and visitors. 

• Canadian charities should
avoid partisan political activities or
spending more than 10 per cent of
their resources on allowable polit-
ical activities.

• Canadian registered charities
must keep adequate books and
records at a Canadian office. The
charity must also keep source doc-
uments that support the informa-
tion in the books and records.  

Of course, there’s more to Cana-
dian charity law than can be sum-
marized in an article. But there is
little sense in focusing on obscure
provincial statutes or interesting
court cases at the expense of some
of these basic but important issues,
which can drastically affect a
charity’s operations.  

This article is for information
purposes only. It is not intended to
be legal advice. Readers should not
act or abstain from acting based
upon such information without first
consulting a legal professional.

Mark Blumberg is a lawyer at
Blumberg Segal LLP in Toronto.
He works in the area of non-profit
and charity law. He can be con-
tacted at mark@blumbergs.ca or
at 416-361-1982. To find out more
about legal services that Blumberg
provides to Canadian charities and
non-profits, please visit www.cana-
diancharitylaw.ca or www.global-
philanthropy.ca.
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Keeping charity laws top of mind
When audited by the CRA, approximately 

89 per cent of registered charities are found 

to be not issuing receipts properly.
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