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program, including the FMC opinion and the brochure, was available online. The 2003 brochure 

expressly states that the loan terms include performance insurance and a tax opinion from FMC. 

The 2004 brochure refers to "the favourable legal opinion" of FMC. When CRA began its 

investigation of the gift program, Banyan Tree communicated with participants on a uniform 

basis with suggested responses to the inquiries from CRA, including the suggestion that 

participants provide CRA with the brochures they received. 

[47] The gift program was sold through a network of "Donor Representatives" with whom the 

gift program defendants contracted for a finders' fee and by "Sub-Donor Representatives." The 

defendants assert that they did not control what was said at point-of-sale and point to the 

evidence of the plaintiffs and their witnesses who, on cross-examination, agreed they relied on 

their respective financial advisors to explain the gift program. However, Mr. Thiessen deposes 

that he was frequently involved in presenting information to professional financial advisors, 

many of whom became Sub-Donor Representatives. These presentations drew on gift program 

information that was prepared by Banyan Tree and used in the promotion of the program. 

[48] Appended to Mr. Thiessen's March 30,2009 affidavit is the gift program information for 

2003 through 2007. The 2003 gift program information expressly states that an insurance policy 

will be arranged by the lender (i.e. Rochester) to cover any deficit that may exist if the security 

deposit is not sufficient to retire the loan at the end of ten years. It also refers to the FMC legal 

opinion that "clarifies" that "GAAR is not an issue.,,1 Although neither the insurance policy nor 

the FMC opinion is explicitly referred to in the gift program information in subsequent years, 

these documents as well as the brochures for these years provide examples that purport to 

demonstrate to proposed donors that they will not be at risk to repay the loans and that the tax 

credit they received would produce a net positive cash position. 

[49] In coming to the conclusion that the gift program was a sham and the tax credit should be 

disallowed, CRA, in its detailed letter to proposed class members explaining the reasons for the 

reassessment, commented: 

I General Anti-Avoidance Rule ("GAAR") under s. 245 of the Income Tax Act, R.S.C. 1985, c. 1. 
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In addition, the participants were never at risk to repay the loan. Participants 
entered into the Program on the condition that they were not at risk for any more 
than their cash outlay. In fact, it was promoted to the participants that, if they 
participated in the Program and provided the cash portion of the donation and 
the security deposit, participants would receive a tax credit that would produce a 
net positive cash position. 

[50] This evidence, together with the brochures and program infonnation that were 

distributed, the contract language, and the evidence of the plaintiffs and their witnesses, is 

sufficient to provide the minimum evidential basis for the existence of class members' claims 

that raise common issues that the tax opinion was considered to be part of the gift program, that 

it was necessary to launch the program, and that participants entered into common contracts on 

express or implied tenns that they would receive a charitable donation tax receipt recognized by 

eRA and a risk-free loan. 

[51] While misrepresentation is not pleaded, this action could be seen as one that is similar to 

Peppiatt in that there is evidence to support a class-wide representation as to the contractual 

tenns and a class-wide breach of contract, resulting in loss to all class members. Peppiatt was 

founded upon allegations of breach of contract, misrepresentation and negligence against the 

developer of a golf course and one of the fundamental allegations was that class members 

purchased memberships in the club in reliance on the written representations contained in the 

membership infonnation package. After the golf course was constructed, the developer could not 

meet its financial commitment and the bank assumed ownership of the golf club. The claim was 

amended to allege that the bank was at all times aware of the representations and subject to the 

same contractual and other obligations as the developer. 

[52] It is of interest that after certification and during the course of discovery in Peppiatt, 

evidence emerged that there were substantial differences in the membership infonnation package 

that contained the alleged misrepresentations, that different versions had been distributed and 

that some class members had applied for membership in the club before the infonnation 

packages were distributed. The bank moved to decertify the action, arguing that it was not a 

party to the individual dealings between the developers and the members and that the evidence 

obtained on discovery demonstrated that the claims did not raise common issues. The court 
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accepted that there were at least 140 members of the certified class who received no version of 

the membership information package and that different versions had been distributed. As a 

result, there may have been no common issue of fact as to the nature and content of the alleged 

representations. This raised significant individual issues of reliance. Nonetheless, the court 

refused to decertify the action and instead created sub-classes to take account of the different 

factual circumstances of class members. 2 

[53] The gift program in this case was marketed in common to all class members and sold by 

agents, many of whom were trained in a standardized way and who were provided with program 

information that the defendants prepared and intended be used in promoting and selling the gift 

program. Any variations from year to year do not detract from commonality, particularly in light 

of Mr. Thiessen's evidence that the structure remained the same and the documents that 

constitute the contract were the same. On the basis of the record before me, I am satisfied that 

proposed common issues (a), (b), (c) and (g) are appropriate common issues to certify. As the 

gift program defendants did not raise any different arguments with respect to the common issues 

in negligence, I am also satisfied that common issues (d), (e) and (f) are appropriate. These 

issues are common to all class members and meet the requirements for certification in that they 

are substantial ingredients of the claims of each class member, their resolution is necessary to 

resolve each claim and a resolution of these common issues would significantly advance the 

litigation. 

[54] By and large, FMC opposed certification of the common issues against it by relying on 

the submissions that were made in opposing certification of a cause of action in negligence and 

by adopting the submissions of the gift program defendants with respect to certification of the 

common issues against it. I have already addressed these arguments. For reasons already given, 

the proposed common issues in negligence relating to FMC, common issues (h), (i) and G), are 

appropriate for certification. 

[55] This brings me to the proposed common issues on damages. It is clear that there will need 

to be individual determinations to assess the damages of class members and although the fact of 

2 Peppiatt v. Royal Bank o/Canada (1996),27 O.R. (3d) 462 (Sup. Ct.). 
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loss could possibly be addressed in common, it would not sufficiently advance the litigation. I 

would therefore not certify proposed common issues (k) and (1). 

[56] With respect to the proposed common issues on punitive damages, in Whiten v. Pilot 

Insurance Co., [2002] 1 S.C.R. 595, the Supreme Court of Canada held that punitive damages 

are awarded "if, but only if' all other penalties, including compensatory damages are likely to be 

inadequate to achieve the objectives of retribution, deterrence and denunciation. 

[57] The certified common issues in this action will not determine liability for compensatory 

damages. In certifying common issues in respect of punitive damages in cases where it is 

foreseeable that individual proceedings might be necessary to quantify compensatory damages, 

courts have recognized the potential for a future bifurcation at trial of the punitive damages issue. 

So, for example, in Heward v. Eli Lilly & Co., [2007] O.J. No. 404, 47 C.C.L.T. (3d) 114 (Sup. 

Ct.); leave to appeal granted, [2007] O.J. No. 2709 (Sup. Ct.); appeal dismissed, (2008) 91 O.R. 

(3d) 691 (Div. Ct.), Justice Cullity, relying on Rumley v. British Columbia, [2001] 3 S.C.R. 184 

included a common issue on punitive damages in the certification order, but said at para. 98: 

. . . The possibility that, because of the requirement that 
compensatory damages have been found to be inadequate, the 
inquiry might be bifurcated between a preliminary consideration 
by the trial judge of the defendants' conduct and a subsequent final 
determination of the liability for, and the quantum of, punitive 
damages after the individual issues had been decided was accepted 
by the British Columbia Court of Appeal in Fakhri v. Alfalfa's 
Canada Inc:, [2004] B.C.J. No. 2200 (B.C.C.A.). 

[58] The same approach, namely the certification of a common Issue on prima facie 

entitlement to punitive damages with quantification and final determination following an 

assessment of compensatory damages, was accepted in Boulanger v. Johnson & Johnson C01p. 

(2007),40 C.P.C. (6th
) 170 (Ont.Sup. Ct.) at para. 48, leave to appeal refused, [2007] a.I. No. 

1991 (Div. Ct.); Peter v. Medtronic Inc., [2007] OJ. No. 4828 (Sup. Ct.); leave to appeal denied, 

[2008] O.J. No. 1916 (Div. Ct.) at para. 105; MacKinnon v. National Money Mart Co., 2007 

BCSC 348, [2007] B.CJ. No. 520 (S.C.) at paras. 67-68; Bodnar v. Payroll Loans Ltd., 2006 
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BCSC 1132, [2006] B.C.J. No. 1705 (S.C.) at para. 45 and Tracy v. Instaloans Financial 

Solutions Centres (B.C.) Ltd., 2006 BCSC 1018, [2006] B.C.1. No. 1639 (S.C.) at paras. 55-56. 

[59] In her certification reasons in Peter, Justice Hoy accepted the defendants' submission, 

relying on Heward and Boulanger on this point, that the punitive damages inquiry could be 

bifurcated between a preliminary consideration of the defendants' conduct and plaintiffs' 

entitlement, and a subsequent and final determination of liability for, and quantum of, punitive 

damages after an assessment of the compensatory damages. In her view, the common issue as 

phrased did no more than speak to entitlement and would also determine entitlement to punitive 

damages in the event the plaintiffs were successful in the waiver of tort claim and elected 

disgorgement. The punitive damages question that was certified in that case was: "Should one or 

both of the defendants pay punitive damages to the class?" 

[60] However, in the recent decision in Robinson v. Medtronic Inc., [2009] 0.1. No. 4366 

(Sup. Ct.), Justice Perell, relying on Whiten, refused to certify punitive damages as a common 

issue on the basis that it was not an appropriate common issue in circumstances in which 

individual causation and damages issues will not be resolved at the common issues trial. He 

acknowledged the "impressive list of cases" in which it had been held that punitive damages 

were a suitable common issue, but declined to follow them either because they were 

distinguishable or had been wrongly decided on his interpretation of Whiten. 

[61] The above discussion on punitive damages is drawn from my reasons in Andersen v. St. 

Jude Medical Inc., [2010] OJ. No.8 where the defendants moved to bifurcate the certified 

common issue on punitive damages, which was: "Does the defendants' conduct merit an award 

of punitive damages, and if so, in what amount?" In this case, proposed common issue (m) asks: 

"Does the conduct of the defendants, or any of them, justify an award of punitive damages in the 

circumstances?" In my view, this is an appropriate common issue to certify as it focuses on the 

defendants' conduct and the plaintiffs' presumptive entitlement to an award. Proposed common 

issue (n) asks: "If the answer to (m) is yes, what is the amount of punitive damages to be 

awarded?" I would slightly amend proposed common issue (m) to read: "Should an award of 

punitive damages be made against the defendants? If so, in what amount?" This issue can be 
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certified, but it can only be answered after the conclusion of all proceedings by individual class 

members and the quantification of compensatory damages. In my view, this approach, which is 

the one I adopted in St. Jude, is consistent with the approach contemplated by Ontario courts in 

Heward, Boulanger and Peter and by the courts of British Columbia and is the one that should 

be followed here. 

5(1)(d) - Preferable Procedure 

[62] In Hollick, Chief Justice McLachlin, said that the CPA is to be construed generously and 

directed lower courts to avoid taking an overly restrictive approach to its interpretation at the 

certification stage. The court found that the preferability requirement can be met even where 

there are substantial individual issues. At least since the 2004 decision of the Ontario Court of 

Appeal in Cloud, it has been recognized that determining preferability requires a qualitative and 

not quantitative inquiry and that it is essential to assess the importance of the common issues in 

relation to the claim as a whole. The Hollick principles were summarized by Rosenberg J.A. in 

Markson v. MBNA Canada Bank (2007),85 O.R. (3d) 321, [2007] O.J. No. 1684 (C.A.) at paras. 

69 -70: 

a) The preferability inquiry should be conducted through the lens of the three 
principal advantages of a class proceeding: judicial economy, access to justice and 
behaviour modification; 

b) "Preferable" is to be construed broadly and is meant to capture the two ideas of 
whether the class proceeding would be a fair, efficient and manageable method of 
advancing the claim and whether a class proceeding would be preferable to other 
procedures such as joinder, test cases, consolidation and any other means of 
resolving the dispute; and, 

c) The preferability determination must be made by looking at the common issues 
in context, meaning, the importance of the common issues must be taken into 
account in relation to the claims as a whole. 

As I read the cases from the Supreme Court of Canada and appellate and trial 
courts, these principles do not result in separate inquiries. Rather, the inquiry into 
the questions of judicial economy, access to justice and behaviour modification 
can only be answered by considering the context, the other available procedures 
and, in short, whether a class proceeding is a fair, efficient and manageable 
method of advancing the claim. 
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[63] This is a case where the resolution of the common issues is substantially determinative 

of the liability of the defendants to the class and would achieve each of the above objectives of a 

class proceeding. The defendants' objections essentially reprise the arguments I have already 

rejected, namely that the claims are overwhelmingly individual rather than common. Individual 

proceedings to resolve the claims would be unnecessarily duplicative, expensive and inefficient. 

The only other procedure that is proposed is to stay the class proceeding until such time as the 

tax appeals in the Tax Court have been finally determined. In support of this submission, the 

defendants rely on my decision in Hester v. Canada, [2007] OJ. No. 4719, [2008] 3 C.T.C. 44, 

leave to appeal refused, [2008] OJ. No. 634 (Div. Ct.), affd, [2008] O.J. No. 3557,2008 ONCA 

634 (C.A.). Reliance on this decision is misplaced. 

[64] The claims in Hester, which is a proposed class action not yet certified, related to the 

availability of tax exemption rights for aboriginals under s. 87 of the Indian Act, R.S.C. 1985, C. 

I-5. Initially, these claims were joined in an individual action brought by Roger Obonsawin. In 

2002, an order was made severing these actions. The actions had their genesis in a decision of 

CRA in 1993 that it intended to change the manner in which it administered s. 87 of the Indian 

Act, following the decision of the Supreme Court of Canada in Williams v. Canada, [1992] 1 

S.C.R. 877. In 1994, CRA issued new guidelines effective for the 1995 taxation year. The 

change affected the availability of tax exemption rights for some members of the aboriginal 

community. Members of the community protested, but an agreement was reached between them 

and CRA to, among other things, expedite the consideration by the courts of challenges to the 

1994 guidelines. Between 1998 and 2007, four test cases made their way to the Federal Court 

and some of them, through various appeals, to the Supreme Court of Canada. The cases resulted 

in the tax exemption claims being denied. Appeals in two of the test cases may still be pending in 

the Federal Court of Appeal. 

[65] Beginning in February 2006, CRA sent letters to those aboriginal taxpayers who were 

affected by CRA's 1994 guidelines on the understanding that they intended to be governed by 

the outcome of the test cases. They were asked to advise which of the test cases was reflective of 

their situation. When they declined to do so, CRA issued Notices of Confirmation that confirmed 

the income tax assessments to Mr. Hester and about 1200 other aboriginal taxpayers. This 
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resulted in the taxpayers filing Notices of Appeal. The Chief Justice of the Tax Court is case 

managing all of these appeals, which were proceeding at the time of the hearing of the motions in 

Hester. 

[66] In Hester, the plaintiff moved to amend the statement of claim as a result of the severance 

of the class action from the Obansawin action. The defendants objected to certain of the 

amendments and moved to stay the action on the basis that the matters covered in the claim were 

the subject of the other proceedings that I have referred to. In granting the motion for stay until 

the tax appeals in the Ta{( Court and any appeals arising from them were finally determined, it 

was my finding that each of the causes of action asserted in the Hester action was founded on the 

entitlement of the plaintiff and class members to tax exemption rights and that the tort and 

equitable claims had no independent foundation, but were derivative of the determination of 

liability for tax. I said at para. 59: 

In my view, this action represents an attempt by Hester [and class members] to 
turn a question of tax liability into a mass tort claim against the Crown and 15 of 
its employees when two other courts - the Federal Court and the Tax Court - are 
already adjudicating the real dispute between the parties. 

[67] This is a completely different case. For one thing, there are no tax appeals pending before 

the Tax Court of Canada, although class members were entitled to file Notices of Appeal 90 days 

after receiving a notice of reassessment and could have pursued tax appeals, with or without the 

assistance of Banyan Tree more than two years ago. Banyan Tree has taken some initial steps to 

assist class members with the filing of Notices of Objection, including retaining counsel, but has 

made no commitment to assist class members financially with the legal costs of individual 

appeals once the fund it established for legal expenses is exhausted. In September 2008, Banyan 

Tree's charitable status was revoked. Rochester admits and informed donors that the security 

deposit account investments were subject to a fraud resulting in a significant loss on these 

investments. This raises concerns about staying this action in favour of a lengthy and uncertain 

outcome in another forum that has not yet begun and that Banyan Tree has told donors will be 

litigated all the way to the Supreme Court of Canada and "will take years to clear the courts." 

Hester illustrates that this prospect is not far-fetched 
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[68] While class actions may not be speedy, they do have the advantage of case management 

and the ongoing supervision of a dedicated judge. More fundamentally, the ultimate disposition 

of any tax appeals will not be determinative of the causes of action or compensate class members 

for the damages they seek. Clearly, the Tax Court cannot adjudicate the enforceability of the 

promissory notes that class members executed. It cannot adjudicate claims for damages for 

negligence and breach of contract or for punitive damages. Unlike Hester, these are independent 

causes of action and remedies that are not derivative of entitlement to a tax exemption. Contrary 

to the submission of the defendants, it is not the class action that is premature. Rather, it is the 

motion for stay that is premature. 

[69] The issues in this action do not become moot if the Tax Court determines that the 

reassessments are proper and that CRA's determination that the gift program is a sham is correct. 

If, on the other hand, tax appeals are pursued and finally determined in favour of class members, 

it is possible that some aspects of this action may be resolved through that process. In that event, 

the motion for stay can be renewed, but at this point, that prospect is sufficiently speculative and 

uncertain that a class action is very clearly the preferable procedure for resolving the claims of 

class members. Even if I were to accept that the outcome of the tax appeals is determinative of 

the claims advanced in this action (which I do not), a class action achieves judicial economy by 

make binding determinations affecting the rights of 2,825 individuals in one proceeding. It 

achieves behaviour modification by holding corporations and law firms accountable for the 

promotion of allegedly sham investments and it facilitates access to justice for litigants who 

would not bring individual claims. 

[70] The plaintiffs have therefore satisfied this requirement for certification. 

5(1)(e) - A representative plaintiff with a workable litigation plan 

[71] The final requirement for certification is that there be a representative plaintiff who 

would fairly and adequately represent the interest of class members, has produced a suitable 

litigation plan and does not have a conflict of interest, on the common issues, with other class 

members. 
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[72] There are two objections to the adequacy of the proposed representative plaintiffs: (1) 

that they did not participate in the gift program in 2006 and 2007; and (2) alleged conflicts 

between their evidence and the evidence of their witnesses as to representations that were made 

concerning the liability for repayment of the loans. As to the first objection, Mr. Thiessen 

acknowledged that there were no material differences in the gift program during the years it was 

sold or in the contracts between class members and the gift program defendants. A finding in the 

plaintiffs' favour on the common issues on breach of contract and/or negligence would resolve 

these issues for all years of the program. As to the second objection, the trial of this action will 

focus on the conduct of the defendants - whether they were negligent, and whether the gift 

program defendants entered into contracts with class members on the express or implied terms 

that are alleged. The so-called differences arising from the evidence does not impact on the 

common issues that will resolve these claims and therefore does not affect the plaintiffs' ability 

to adequately and fairly represent the class. If I am wrong, sub-classes can be created as in 

Peppiatt or the defendants can bring a motion to decertify the action. 

[73] In my view, the main purpose of a litigation plan at certification is to demonstrate to the 

court that the plaintiffs have turned their minds to how the action will proceed and be managed. 

Defendants frequently raise arguments on manageability as an obstacle to certification both 

under the preferable procedure requirement and also as a deficiency in the litigation plan. A 

deficient litigation plan that cannot be remedied can reveal that the action is unmanageable and 

therefore is not the preferable procedure. In Bellaire at para. 53, Nordheimer J. provided a non­

exhaustive "shopping list" of matters that ought to be addressed in a litigation plan. The litigation 

plan attached as an exhibit to the affidavit of Kathryn Robinson addresses many of these matters 

and provides a reasonable framework for the prosecution of this action. A litigation plan is not 

intended to determine the procedures that will be actually employed in resolving individual 

issues. The litigation plan is sufficient so long as it provides enough detail to satisfy the court 

that the plaintiffs have given the procedures some thought and that the plan's suggestions are 

workable. The litigation plan here provides an adequate proposal for the efficient, fair and 

manageable prosecution of this action. The plaintiffs have therefore met the final requirement for 

certification. 
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Conclusion 

[74] As I am satisfied that the plaintiffs have met each of the requirements of s. 5 of the CP A, 

this action will be certified as a class proceeding on such terms as these reasons provide. The 

motions for stay and for an order under rule 51.06 are dismissed. If the parties are unable to 

agree on the costs of the motions, they are to agree on a schedule for the exchange of written 

submissions and arrange to have these delivered to me within 60 days. 
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